IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRICT OF VIRG NI A
ALEXANDRI A DI VI SI ON

UNI TED STATES OF AMERI CA )
)
V. ) Crimnal No. 01-455-A
)
ZACARI AS MOUSSAQUI )
alk/a “Shaqil,” )
a/k/a “Abu Khalid )
al Sahraw ,” )
)
Def endant . )
ORDER

The defendant, pro se, has filed three notions demandi ng
that Charles Freeman, Esquire be permtted to provide himwth
out-of-court | egal assistance (Docket #s 248, 262 and 271); and
has repeated this request as part of at |east four other
pl eadi ngs (Docket #s 241, 257, 261, and 288).! In addition, M.
Moussaoui has filed several pleadings in which he repeatedly
conveys his vehenent objection to the appointnent of standby
counsel (Docket #s 233, 248, 256, and 261); and has included this
conplaint in portions of other notions (Docket #s 235, 257, and
287).

Havi ng exercised his Sixth Arendnent right to represent

hi msel f, the defendant is not entitled to the standby or

On July 9, 2002, the court received an “affidavit” from
Charl es Freeman stating that although he refused to enter his
appearance in the case, he is “out-of-court advisory counsel for
Bro. Zacarias Myussaoui.” Because M. Freeman is not qualified
to file any pleadings in this case, the Affidavit has been
stanped “received’” and will not be addressed by the Court.



“advi sory”? counsel of his choice — particularly if the proposed
lawer is unwilling to enter a formal appearance and be bound by

the rules of this court. See United States v. Singleton, 107

F.3d 1091, 1102-03 (4" Gr. 1997)(finding that a pro se
def endant does not have a right to an internedi ate accommobdati on

such as “advisory” counsel); Larenont-Lopez v. Southeastern

Ti dewater Qpportunity Project, 968 F. Supp. 1075, 1079 (E D. Va.

1997) (condemmi ng an attorney for ghost-witing pleadings on
behal f of a pro se civil litigant without entering an appearance
because such conduct violated Local Rule 83.1 in that it
prevented the court from*“fairly and efficiently” adm nistering
the litigation).

Nei ther M. Mussaoui nor M. Freeman has offered any
meani ngful or relevant distinction between “standby” and
“advi sory” counsel. [If M. Freeman, or any other practicing
attorney, seeks to assist the defendant in a standby capacity,
i ncl udi ng providing out-of-court advice, that attorney nust enter
a formal appearance in this case pursuant to Local Rule 83.1.3
Because M. Freeman has consistently declined to conply with
Local Rule 83.1(D), the defendant’s notions requesting that M.

Freeman be permtted to provide himw th out-of-court |egal

2See supra fn 1.

®An attorney not licensed to practice in the Commonweal th of
Virginia may appear in this Court if he or she joins wth | ocal
counsel who noves to have the foreign attorney admtted before
this court pro hac vice pursuant to Local Rule 83.1.(D).

2



assi stance (Docket #s 248, 262 and 271); as well as those
portions of other notions requesting the sane (Docket #s 241,
257, 261 and 288) are DEN ED

Because of the conplexity of the charges filed against M.
Moussaoui, his exposure to the death penalty if convicted of any
of Counts | through 1V, the extensive anmpbunt of classified
di scovery which the defendant is not eligible to review, and the
Special Adm ni strative Measures inposed by the Departnent of
Justice, the Court has exercised its discretion to appoint

qualified standby counsel in this case. See MKaskle v. Waqgins,

465 U. S. 168, 178-79 (1984); United States v. Gllop, 838 F.2d
105, 110 (4" Cir. 1988). The need for standby counsel is
further justified by the nature of the pleadings the defendant
has been filing pro se. It is painfully obvious that the

def endant does not conprehend significant aspects of federal
crimnal |aw such as the neaning of a nolo contendere plea, the
secret nature of grand jury proceedings, and howto file
appropriate notions. The quantity and quality of the

def endant’ s pl eadings strongly reinforce our concl usion that

st andby counsel nust remain in this case. For these reasons, the
defendant’s repetitive notions to dismss standby counsel
docketed as #s 233, 248, 256, and 261, as well as those portions
of pleadi ngs docketed as #s 235 and 257 that request the renoval
of standby counsel are DEN ED

After the defendant orally noved on April 22, 2002 to



proceed pro se, there was an extensive exchange of pl eadings

whi ch nmade clear that the attorney-client relationship between

t he def endant and his original court-appointed counsel, Edward M
MacMahon and attorneys fromthe Ofice of the Federal Public

Def ender, including Frank W Dunham Jr., the Federal Public

Def ender, had disintegrated. Wen the Court determ ned that the
def endant was nentally conpetent to waive counsel and understood
t he consequences of the waiver, we anticipated appointing new
qualified |awers to act as standby counsel so that the defendant
woul d have access to conpetent |egal advice and assistance if he
sought such advice or assistance. W also recognized that in
such a conplex case, with a fast-approaching trial date, there
shoul d not be a break in the discovery production while new
counsel were identified. Wth these concerns, we inmediately

rel eased only M. MacMahon, a solo practitioner, and replaced him
wi th another solo practitioner, A an Yamanoto, who has extensive
experience wth federal death penalty litigation and has recently
served as standby counsel to a pro se defendant in a capital
case. W hoped to replace the Federal Public Defender, who has
commtted over ten staff nenbers to this case, with a nediumto
large law firmw th sufficient staff to handl e such a conpl ex
case. Until such a replacenent firmcould be found, the Federal
Publ i c Defender was kept in the case as co-standby counsel to M.
Yamanot o.

Unfortunately, it is now obvious that no attorney appoi nted



by the Court will satisfy the defendant. He has vehenently and
categorically refused to neet wwth or even accept conmunications
fromM. Yamanoto. It is also clear that no law firmwth the
resources and experience equivalent to those of the Federal
Public Defender is willing to enter the case. Even if such a
firmcanme forward at this point, we have no reason to concl ude
that the defendant woul d accept that firm s services. Because
the Court nust ensure that the defendant has an opportunity for a
fair trial, we have determ ned that the best avail abl e standby
| egal counsel for the defendant is the Federal Public Defender in
conjunction with experienced additional counsel. Gven the nmass
of discovery material and the nunber of potential |egal issues
whi ch need to be addressed, the continued appoi ntment of M.
Yamanoto as well as the reappoi ntnent of M. MacMahon, who is
wlling to be reappointed, will best serve the interests of
justice. For these reasons, defendant’s Mdtion to Respect Her
Own Word (Docket #287) is DENIED, and it is hereby

ORDERED t hat Edward MacMahon be and is reappoi nted pursuant
to 18 U. S.C. 88 3005 and 3006(A) to serve as one of the
def endant’ s standby counsel, along with the Federal Public
Def ender and M. Yamanot o.

The defendant is again advised that he should reconsider his
refusal to communicate with these |awers, who are poised to help
hi m obtai n experts, |locate witnesses and even provi de the paper

supplies he needs to nount his defense. The defendant’s conti nued



unreasonabl e refusal to interact with standby counsel is only
hurting his defense.

The Cerk is directed to forward copies of this Order to
defendant, pro se; counsel for the United States; standby defense
counsel ; and the Court Security Oficer.

Entered this 11th day of July, 2002.

/s/

Leonie M Brinkema
United States District Judge
Al exandria, Virginia



